
 

 

HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

24th May’2017 

 
TITLE APPEAL NO. 4/2013 

   Sri Keshab Pd. Gupta 

   Son of (L) Chandrama Pd. Gupta 

   Resident of Santipur, Ward No.5 

   PO & PS – Biswanath Chariali 

   Mouza– Biswanath 

   District – Sonitpur, Assam        --- Appellant/Defendant 

-Vs- 

  Sri Bhagirath Prasad 

   Wife of (L) Ram Prasad 

   Resident of Chariali Town, NH 5, 

   PO & PS – Biswanath Chariali 

   Mouza– Biswanath 

   District – Sonitpur, Assam        --- Respondent/ Plaintiff 

      

This appeal u/O.41 r.1 and 2 r/w s. 96 CPC against impugned judgment and decree 

dated 05-02-2013 passed by the learned Munsiff, Biswanath Charaili in Title Suit No. 2 

of 2012 decreeing the suit of the respondent/plaintiff partly, came for final hearing on 

25-04-2017. 

 

Counsel for Appellant :  

Counsel for Respondent  :  
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JUDGMENT 

1) This appeal has been preferred against the Judgment and Decree dated 05-02-

2013 passed by the learned Munsiff, Biswanath Chariali in Title Suit No. 2 of 2012, 

whereby the plaintiff’s suit was decreed partly. The suit was for recovery of possession 

of the suit room and premises, described in the schedule, by evicting the defendant 

with his men and materials therefrom and for recovery of arrear rents, mesne of its 

etc.   

 

Case of the Plaintiff: 

2) In the suit the respondent/plaintiff is the owner of the suit premises and 

defendant took the suit premises on rents as per the tenancy agreement executed on 

31-07-1997 for a period of three years at a monthly rent of Rs.500/- per month 

payable within five days of every succeeding months. Defendant also agreed to 

enhanced monthly rent @ 10% after the expiry of every three years. The defendant 

failed and neglected to pay the monthly rent to the plaintiff from the month of March’ 

2009 till filing of the suit & therefore, liable to be evicted from the suit premises as he 

has become a defaulter. The appellant/defendant paid invalid rents for the month 

February’2009 and obtained rent receipt from the plaintiff. On 20-06-2011 plaintiff 

requested the defendant either to vacate the suit premises or to enter into a fresh 

agreement. On 30-06-2011 respondent/plaintiff got notice in Misc. Case No.34/11 and 

plaintiff came to know that defendant deposited the rents to Court. It was also 

pleaded by the plaintiff that the suit premises is now required for the bonafide use. 

Hence, plaintiff filed the suit praying for eviction of defendant from the suit premises 

along with reliefs like recovery of total rents along with mesne profit.  

 

Case of the Defendant: 

3) The defendant claimed that there is no cause of action for the suit & is not 

maintainable. Appellant/defendant pleaded that he regularly paid the rents to 
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respondent/ plaintiff however, the plaintiff with an intention to evict the defendant 

refused to accept the rent & finding no alternative the defendant deposited the rents 

in the Court. Defendant also pleaded that fresh agreement also was executed between 

them but the plaintiff kept it. It was further alleged that the plaintiff does not have 

bona fide requirement of the suit premise. Hence, the defendant is not a defaulter in 

respect of payments of rents and thus not liable to evicted from the suit premises and 

defendant prayed dismissal of suit with cost.         

 

4) After going through the available materials, the learned Court of Munsiff 

framed the following ISSUES – 

(i) Whether there is any cause of action for the suit? 

(ii) Whether the suit is not maintainable in its present form? 

(iii) Whether the defendant is a defaulter in respect of payment of rents to 

the suit room? 

(iv) Whether the defendant is liable to be evicted from the suit room? 

(v) Whether the plaintiff is entitled to get any relief as prayed for?  

Upon the above issues both the sides adduced oral as well as documentary evidences. 

Plaintiff side examined as many as three witnesses and exhibits several documents. In 

the other hand defendant side to prove his denial examined two witnesses and 

exhibited several documents.  

 

5) After hearing both the sides and going through the materials available on the 

record, the ld. Munsiff decreed the suit of the respondent/ plaintiff partly. Being 

aggrieved with the Judgment and decree passed by the trial court the appellant / 

Defendant preferred this appeal.  

 

Grounds For Appeal: 

6) Other than the general allegation that judgment and decree passed by the Ld. 



 

Page 4 of 10 

Lower Court violates the principles of preponderance of evidence, it was also alleged 

that there was no proof of the defendant being a defaulter. The learned trial Court 

below erred while deciding the Issue No.3. Therefore the judgment and decree 

deserve to be set aside and quashed.  

 

Grounds For Cross-Objection: 

7) That the respondent/plaintiff prayed to grant decree for recovery of 

Rs.27,374/- as arrear rent and also for grant of future rents from the month of March, 

2012 to the date of decree at the rate of Rs.805/- per month with raising of rate @ 

10% after every three years and for recovery of mesne profits from the date of decree 

till recovery of vacant possession at the rate as the Court may determine u/O.20 r.12 

CPC. The respondent is entitled to monthly rent @ Rs.732/- per month from the 

month of March’2009 to December’2010 and @ Rs.805/- per month from the month of 

January’2011 to February’2012. That while learned court below held the defendant 

appellant as tenant and defaulter in payment of monthly rent, however, without any 

reason wrongly did not decree the suit for relief of future rents from the month of 

March’2012 to the date of decree & mesne profits from the date of decree till recovery 

of vacant possession. The respondent/plaintiff suffered illegally due to non-granting of 

recovery of arrear rents, future rents, rents and mesne profits in the judgment and 

decree which the respondent plaintiff was entitled under law and equity.  

 

DISCUSSION, DECISION AND REASONS THEREOF: 

8) I have gone through the record, perused both oral and documentary evidence 

forwarded and also minutely gone through the impugned judgment. It is seen that 

appellant is aggrieved by the decision of ld. Munsiff in issue no.3 only, and respondent 

is aggrieved by decision of ld. Trial Court in issue no.5, hence, issue no.3, 4 & 5 are 

discussed herein below. 
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ISSUE NO.(3): Whether the defendant is a defaulter in respect of payment 

of rents to the suit room ? 

Decision of Ld. Munsiff: 

9) Ld. Munsiff observed that the defendant contended that he paid the rents to 

the plaintiff regularly and has also deposited in the Court when plaintiff refused to 

accept, thus, he is not the defaulter. Plaintiff claimed that defendant deposited the 

rents before Court without tendering the same to plaintiff. Trial Court went through 

the evidences of the witnesses and observed that the plaintiff examined three 

witnesses, including himself and also exhibited agreement executed in the year 1997 

as Ext.1 along with other documents like rents receipts and copy of notice in the rent 

deposit cases. Trial court observed that the evidences of the plaintiff as PW1 

supported the plaintiff case and also revealed that the plaintiff did not receive any 

rents from March’2009. PW-2 & PW-3 supported plaintiff case in their examination in 

chief, however, during cross-examination they deposed that they have no knowledge 

about the dispute. Trial Court also examined the tenancy agreement as Ext.1. & 

observed that it supported the contentions of the plaintiff side. More also, execution of 

Ext.1 between the plaintiff and defendant already been admitted by the defendant.  

 

10) On the other hand, defendant as DW-1 during cross-examination deposed that 

as plaintiff filed case against him for which he depositing rents before the Court. DW2 

during cross-examination DW2 stated he has no idea about his affidavit. Trial Court 

also perused the document submitted by the defendant side and saw that the 

defendant side failed to show documents revealing the fact that he paid the rents to 

the plaintiff regularly, though it appears that neither the plaintiff nor the defendant 

maintain proper receipt of suit premises. It appears from the oral testimonies of 

defendant that as plaintiff filed case against him, for which he directly deposited the 

rents before the Court. Which shows that defendant did not tender the rents to 
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plaintiff before depositing the same to Court. Whether the defendant paid rents to the 

plaintiff from the month of March’2009 regularly or not has not been proved from the 

testimonies of defendant side. Rather it appears that defendant deposited the rents 

before the Court without tendering the same to plaintiff. Defendant vide Ext.B shows 

that he deposited the rent before the Court from the month of June’2011 to 

August’2012 but defendant failed to show any document from the month of 

March’2009 to June’2011.  

 

11) Trial Court while relying on the decision of Hon’ble Gauhati High Court in 

Sudhir Ranjan Dhar –Vs- Bikash Ghose, 2007 (2) GLJ 273 held that the defendant 

merely exhibited the rent receipt of the year 2011 but failed to call for the records 

under which such rent was deposited. So it is very difficult to ascertain at this time 

whether the rents were deposited in time or not. Admittedly in this case notice to rent 

deposit cases were received by the plaintiff but plaintiff did not withdraw such rents 

from the Court. Relying on the decision of Hon’ble Gauhati High Court in 2002(1) GLR 

122, Trial Court observed that defendant exhibited challans regarding the rent deposit 

from month of June’2011 to August’2012 but failed to call for the records or rent 

receipt before this Court and also failed submit any documents that can show that 

defendant deposited rents till subsistence of the suit. That makes the defendant a 

defaulter as rent has to be paid also during pendency of the suit in the highest Court. 

Thus, it was held that the appellant/defendant is a defaulter & the issue is answered 

in affirmative and in favour of the plaintiff.   

 

Argument on behalf of both sides: 

12) It was argued on behalf of appellant that he has been paying the rent regularly 

and he never had a strained relation with the respondent during the period 2009-2010 
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and the respondent has always accepted the rent given as it was agreed between 

them. Suddenly the respondent has taken up the plea of defaulter just to evict the 

appellant. Therefore, the appellant regularly started depositing the rent in the Court. 

Thus, the appellant was never a defaulter and the Court had wrongly held that the 

appellant is a defaulter. It was also prayed that this is a right case to send back on 

remand as further evidence would be required to deduced. 

 

My Opinion: 

13) I have given the matter due consideration and also perused both the 

documentary and oral evidences forwarded. The plaintiff claimed that the defendant 

failed to pay the rent from March’ 2009 at enhanced rate and thus, the plaintiff asked 

the defendant to vacate the premises in 2010. However, considering the fact that from 

Mar’2009 the plaintiff-landlord had accepted the rent given to him by the tenant-

defendant without any objection, I am not inclined to entertain the objection now that 

the tenant-defendant is a defaulter. I am also not inclined to accept the argument that 

on expiry of the original tenancy agreement when a new agreement was not entered 

into the tenant-defendant is liable to vacate the premises. When the landlord has been 

accepting the rent tendered to him and there is nothing on record to show that he has 

objected to it and has asked to pay the correct rent or vacate the premises, equity 

bars him from claiming in a future date that the tendered & accepted rent is incorrect 

and therefore the tenant is a defaulter for the period of March’2009 to May’2011. 

 

14) However, I am in agreement with the decision of ld. Trial Court that the 

defendant as DW1 clearly deposed that he deposited the rent in the Court without 

tendering it to the landlord. Furthermore, the defendant didn’t prove the alleged 

deposit of rent in the Court by calling for the records and other provisions of law. As 

rightly held by ld. Munsiff, it was the defendant’s duty to prove the claim of rent-

deposit but failed to do so. Thus, I find no anomaly in the decision of the ld. trial Court 
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and it is as per the provisions of law.  

 

15) In view of the above discussion, I deem it fit to modify the decision of ld. 

Munsiff to the extent that the defendant/appellant is not a defaulter for the period of 

March’2009 to May’2011, however, he couldn’t prove that he has deposited the rent in 

the Court as per law, and therefore I hold that he is a defaulter for the period starting 

from un’2011. Thus, the decision of the learned trial court in issue no.3 is accordingly 

modified.  

 

ISSUE NO.(4): Whether the plaintiff is liable to be evicted from the suit 

room  ? 

ISSUE NO.(5): Whether the plaintiff is entitled to get any relief or reliefs as 

prayed for ? 

Decision of Ld. Munsiff: 

16) Ld. Trial Court opined that plaintiff is entitled to get a decree for eviction of the 

defendant from the suit premises with his men and materials. Except that plaintiff is 

not entitled to get any other relief, as the plaintiff failed to prove the exact amount 

which is due from the defendant or plaintiff also failed to prove the fact that what loss 

he suffered. Hence, both the issues were decided partly in affirmative and in favour of 

the plaintiff.  

 

My Opinion: 

17) I am of the opinion that the decision of ld. Munsiff to decree the suit for 

eviction of the defendant from the suit premises with his men and materials is correct. 

However, decision of ld. Munsiff not to allow any other prayer is counter productive as 

it is same as holding that the plaintiff is not eligible for any arrear rent. The 

plaintiff/respondent prayed to grant decree for recovery of Rs.27,374/- as arrear rent 

and also for grant of future rents from the month of March’2012 to the date of decree 
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@ Rs.805/- per month with raising of rate @ 10% after every three years and for 

recovery of mesne profits from the date of decree till recovery of vacant possession at 

the rate as the Court may determine u/O.20 r.12 CPC. The respondent is entitled to 

monthly rent @ Rs.732/- per month from the month of March’2009 to December’2010 

and @ Rs.805/- per month from the month of January’2011 to February’2012.  

 

18) Ext.2 is the Rent Receipt Book exhibited by the plaintiff/respondent and it 

reveals that the plaintiff/respondent has been receiving rent @ Rs.701/- per month 

from the defendant/appellant. This Book is till the period of Feb’2009. In the written-

statement the defendant has admitted that beginning from 1996, when the rent was 

fixed @ Rs.500/-, every 3 years the rent was increased by 10%. This is also averment 

of the plaintiff/respondent. Ext.4 is the notice received by the plaintiff/respondent in a 

rent payment case where the rent is reflected as Rs.790/-. This document has not 

been challenged by either of the sides and therefore the rent deposited therein is 

presumed to be admitted by both sides. Pertinent to mention that 2011-2013 is one of 

the 3-year slot, when calculated from 1996, and thus, it can be logically presumed 

that the Rs.790/- is the enhanced rent agreed upon by the parties. 

 

19) Thus, in view of the above discussions I am of the opinion that the decision of 

ld. Trial Court needs to be reversed. It is held that the plaintiff/respondent is not 

eligible for any relief for the period March’2009 to May’2011, however, he is entitled 

for a decree for rent from the period Jun’2011 till date of decree @ Rs.790/-. It is seen 

that the defendant/respondent is running a business out of the suit-premises and 

earning profit out of it. Hence, considering the locality of the suit-premises & profit by 

the defendant/appellant, I am of the opinion that the plaintiff/respondent is also 

eligible for mesne profit @ Rs.100/- per day from date of decree till handing over of 

possession of the suit-premises.  
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20) Thus, in view of the above discussions, the decision of the ld. trial Court in 

issue no.4 is not interfered with but the decision of trial court in issue no. 5 reversed.  

 

21) In view of the above discussions and decisions, the impugned Judgment and 

Decree dated 05-02-2013 passed by the learned Munsiff, Biswanath Chariali in Title 

Suit No. 2 of 2012 is partly modified & partly reversed. Hence, the appeal is 

accordingly disposed of.  

 

22) Prepare a decree accordingly. 

The appeal is disposed of on contest. 

 Send down the Case Record, alongwith a copy of this judgment to the ld. Court. 

 

Given under my hand & seal of the Court on the 24th May’2017. 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

Dictation taken and transcribed be me : 

        

(J. K Muru) 

Steno.      

(Munmun B.Sarma) 
Civil Judge 

Sonitpur, Tezpur 


